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It's baffling!




Goals of Presentation

Gain better understanding of -

B Key differences between the legislative
and judicial processes;

B How judges decide cases when a
statute’s meaning is in dispute;

B How legislators can improve court
decisions through the “law-making
process.”




More understanding.
Less confusion.




Query

Which do you think is the more
“mysterious” to the public:

B Functioning of the legislature, or
B Functioning of the judiciary?

B Why?




.




A Judge’s View

AThe problem is ... that the judiciary has to
rationalize policy-makers' work, and
fit it all together in a consistent
manner.

NS _/

It is the quality that sticks in our craw -
the often vague and discordant way in
which the statutes appear in cases
before the courts.”

B ABNER MIKVA
Federal Judge (1970-1994)
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How Legislators Think Judges
View Themselves?

Cool!

They all look
like ants
from up

here!

THE HIGH COURT
POSITION EVERY |

JUDGE REALLY

I AM the Judge! 'I._'.I g ='-I ASPIRES TO




Cause Of The Problem.

“The problem as often as not is the
unawareness that the legislative
branch and the judicial branch have
of each other's game rules.”

ABNER MIKVA

Former Congressman and Federal
Judge.




QUIZ

Do you agree or disagree with each of the
following statements?

» Judges sometimes misinterpret a statute’s
intended meaning.

» Legislators sometimes deliberately use
ambiguous language in writing a statute.

» Statutes are easier to understand than
judicial case law.



HOUSE
Bill filed with House Clerk,

Legislator becomes aware of need

for legislation

How a Bﬂl Becomes a Law in Ohio

SENATE
Bill filed with Senate Clerk,
numbered, first consideration

numbered, first consideration
(read by title), referred to the
House Rules and Reference
Committee

(read by title), referred to the
Senate Rules and Reference

Legislator requests LSC to draft a proposed
; Committee

draft for review

LSC drafts proposed bill for

in uction in either house. o .
ooid L ln l SEHONeE *Senate Rules and Reference

§ Committee reviews, recommends |

standing committee assignment |

*House Rules and Reference

| Committee reviews, recommends

| standing committee assignment *Standing committee: holds public

o hearings; may amend or create a

substitute bill; may refer to subcommittee, §
or postpone, defeat, or favorably report !

bill. May be discharged of further
consideration of bill

Second consideration,
bill referred to standing §
committee ]

Second consideration, §
bill referred to standing
committee

*House or Senate Rules and Reference Committee: |
may rerefer, take no action, or schedule bill for
third consideration (floor action)

ird consideration, debate |
on floor, and vote

i If passed in first house, bill sent
1 to second house where process
is repeated

If passed in second house with
amendments, bill returns to first
house for concurrence

*If first house does not concur
and second house insists on
its amendments, conference
committee may be appointed
(three members from each house);
committee makes changes to bill
' and reports back to both houses

If passed in second
house with no changes,
bill goes to presiding §
officers for signature

If first house concurs, bill goes to
presiding officers for signature
If both houses | *Ifeither
! accept conference house does
committee report, not accept
bill goes to report,
presiding officers | bill dies
for signature 4 !

Bill signed by Speaker of |
House and President of
| Senate and becomes an act

Act presented to Governor
*Vetoed by Governor; act

§ returned to originating house
with veto message

If Governor does not sign or veto within |
ten days after presentation (excluding
Sundays), act becomes law without
Governor

Veto is overridden (vote of 3/5
of members from each house

Act filed with Secretary of State for final
necessary to override a veto)

enrollment; effective 91 days after filing.
{ Emergency, current appropriation, and tax §

legislation effective immediately Hdioabes whete bill mav e




Appeal

NOT INVOLVING
Termination of
Parental Rights

or Adoption o

judgment.

:If case is an appeal of
right, no jurisdictional
‘memorandum is filed.
:The Supreme Court of
Ohio Office of the Clerk
will order the court of
appeals to transmit the
record (Rule 15.03) after
the notice of appeal is
filed. The appellant’s
merit brief is due 40 days
after the court of appeals
record is filed in the
Supreme Court.

TIMELINES FOR COURT APPFEAILS
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{Oral arguments are rarely .
iheld in an appeal of right. :
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Rule 7.01(A)
(1)¢( Rule 7.03
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Appellant
files in
Supreme Court:

« Notice

indigency.

Rules 3.04 & 3.06
If caseis a
jurisdictional
appeal, appellant
also files:

* Memorandum

Rn.k‘ 4

A M

memorandum
in response.

Supreme
Court
decides
jurisdiction.
If appeal is
allowed,
Supreme
Court of
Ohio Office
of the Clerk
orders
court of
appeals to
transmit
record.

Rule 15.03

S gt :
Court of -
appeals 1

record is :

filed in

Supreme

Court.

Appellee

only}.
Rule 16.09((

A?Jpeliant

ond
supplement
ed).

Rule 16.09(A)

If an appeal is not allowed, the case is dismissed. @

If no appeal is filed, the Supreme Court loses authority to review case. @

)
If caseis a
jurisdictional
appeal,
notice
of oral
argument
is issued.

Vi S e

Appellant

may file

reply

brief.

Rule 16.04
Oral

argument

= held.

= Any party
can file
list of
additional
authorities.
Rule 17.08

= Any party
can file
waiver
of oral
argument.
Rule 17.03(A)

QOral argurnents rarely are
held in an appeal of right.

AR B R

Court
decision
announced.
Rule 18.01

—_——
Any party

can file a
motion for
reconsideration.
Rule 18.02

Any party

can file a
memorandum
opposing
motion for
reconsideration.
Rule 18.05




STATUTE

“No person shall bring a pet into a
state park.

Violation of this statute shall be a fine
of up to $500.”




FAMILY CIRCUS
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“Iif anybody wants me 1'll be out
walking the fish”




STATUTE
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state park. Violation of this statute
shall be a fine up to $500.”




STATUTE

“No person shall bring a pet into a
state park. Violation of this statute
shall be a fine up to $500.”




Statutory Interpretation

Primary goal:

“give effect to
the will of the
legislature.”

--U.S. Chief Justice John Marshall



Interpretation Problems

[0 Ambiguous Text
] Provisions Conflict

[1 Gaps - incomplete provisions or
directions.




Case Discussion






Case #2

State v. Cleary




Case #2

State v. Cleary

4511.01 Traffic Laws - Operation of
Motor Vehicles Definitions.

“As used in this chapter...of the Revised
Code . ..

“"Operate” means to cause or have
caused movement of a vehicle....”



Case #2
State v. Cleary

New Offense of Physical Control Enacted

“No person shall be in physical control of a vehicle if, at the
time of the physical control, the person is under the
influence of alcohol....”

“Physical control” means being in the driver’s position of
the front seat of a vehicle ... and having possession of the
vehicle’s ... ignition key or other ignition device.”




Let’s explore ...

Significant differences
in each institution’s
“rules of the game”




Differing Institutional Roles

Policy-Making



Differing Institutional Roles

LEGISLATURE’S ROLE
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Differing Institutional Roles

JUDICIARY'’S ROLE

Dispute Resolution




The Judicial Process?

Ir’" DO YOU SWEAR TO
MISINTERPRET THE
TESTIMONY, MIS-
STATE THE FACTS,
AND CAST
ASPERSIONS ON
THE CHARACTER OF
THE WITNESS,
REGARDLESS OF THE

%, TRUTH ?

SWEARING IN
FOR THE CROSS-
EXAMINATION

o | L Rty Ao -2 2 T o o




R Y S L

Legislators At Work

| don’t care how
much more
exciting you think

it would be, Rep. -\,
Stromski. /
i |

We are going to
keep calling them
committees, not
splinter groups.

I

)
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How Executive Branch views
the Legislature and the Courts.

@

Legislature
& Courts




Differing Institutional Roles

Legislature Judiciary
-- Pro-active -- Re-active




Case #3

Seider v. O’Connell




Sources of Law
Hierarchical order

Constitutional Law - fundamental or
higher law.

Statutory Law - legislative enactments.
(including those of political subdivisions).

Administrative Law - rules and
regulations made by administrative
agencies.

Common Law - judge-made law.




Institutional Differences

‘How do legislators get
the information needed
to draft or vote on a bill

or an amendment?
N /




Institutional Differences

-

\

~
How do JUDGES get the
information needed to
decide a case?




Case #4

State v. Maxon

Statute:

“No person, eighteen years of age or
older, shall engage in sexual conduct
with another, not the spouse of the
offender, when the offender knows
such other person is over twelve but
not over fifteen years of age ....”



Case #4

State v. Maxon

Original
wording

Amended

wording

Minimum age

“over twelve”
years

“thirteen years"” or
older

Maximum age

“not over 15
years”

“Less than 16
years”



Differing Institutional Roles

Legislature —

permissive
decision-making

Judiciary --
mandatory
decision-making




Flowchart For Problem Resolution

YES NO
l Is It Working?

— Don't Mess With Itl
YES

l

l YOU IDIOT!

YES VES
An‘lse ................ >  You're SCREWED!
v
o

Hide It Ise? Look The Other Way

l Yes

NO PROBLEM!

\ 4
A



Differing Institutional Roles

Legislature — Judiciary --

permissive mandatory
c|s|on-mak|ng decision-making

I B 00 B L
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Case #5

Hyle v. Porter

STATUTE:

“No person who has been convicted of, is
convicted of, has pleaded quilty to, or
pleads guilty to either a sexually oriented
offense or a child-victim oriented offense
shall establish a residence or occupy
residential premises within one thousand
feet of any school premises.”



Case #5

Hyle v. Porter

Rule of statutory construction:

“A statute is presumed to be prospective In
its operation unless expressly made
retrospective.”



Case #5

Hyle v. Porter

Constitutional limitation (Ohio):

“The general assembly shall have no
power to pass retroactive laws.”



Case #5

Hyle v. Porter

Possible Clarification

“This section shall apply to those persons who
were convicted of [offenses] prior to the
effective date of this section and to those
persons who are convicted of [offenses] on or

after the effective date of this section.”



Case #6

State v. Kenmore




Case #6
State v. Kenmore

ORC §1.02(F) provides:

‘And’ may be read ‘or,’ and ‘or’
may be read ‘and’ if the sense
requires it.



Case #6

State v. Kenmore

Possible Clarification
Sec. 29.

(A) Dumping of refuse or waste matter
in existing excavations or quarries shall
be prohibited * * *,

(B) Burning refuse or waste matter in
existing excavations or quarries shall be
prohibited * * *,




Case #7

State v. Futral




Case #7

State v. Futral

“[O]ur path in this case is dimly lit by the
existing statutory framework. No Ohio statute
directly answers the question before us.

For that reason, we have been required to
fashion interstitial law, covering the gap between
the existing law and the issue in this case by
tugging at the edges of several closely related
statutes.

Therefore, I write separately to urge the
General Assembly to address the issues
posed in this case.”



Goals of Presentation

Gain better understanding of -

B Key differences between legislative and
judicial processes;

B How judges decide cases when statutes
must be interpreted;

B How legislators can improve the “court-
decision process” through the “law-
making process.”




A Final Thought —
Plain Meaning of Words.

. Sure. We can tell him you
E were writing under a

| pseudonym, but | think the
| |Judge will still view it as
forgery ...

SPEED BUMP



LEGISLATION AND THE JUDICIARY:
How COURTS INTERPRET THE LAW

END

Midwestern Legislative Conference
BILLD Program - August, 2025.

Robert R. Cupp
Former Justice, Supreme Court of Ohio
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